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Any person a’aggrieved by this Order-In-Appeal may file an appeal or revision applicati

the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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A revision application lies to the Under Secretary, to the Govt. of india, Revision Application Unit

Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid : . '

(i)
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
- another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory or in a warehouse.
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(b)

Q)
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In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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by In case of rebate of dljty of excise on goods exported to a'ny country or territory 6u,’£side
india of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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(c) Incaseof goods exported outside India export to Nepal or Bhutan, without 'payment. of
duty. :
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

_of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-S as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-in-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. '
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) To the west regional bench of Customs, Excise & Service Tax Appeliate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.




(3)

(4)

(5)

(6)

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at'least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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HNE TIT % |(Section 35F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. |t may be noted that the pre-deposit is a
mandatory -condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.”
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ORDER-IN-APPEAL

‘ M/s. Orjet Intermediates Pvt. Ltd., Plot No.C-1, B-130, Phase-II, GIDC,
Vatva, Ahmedabad-382445 (hereinafter referred to as “the appellants”),
haé filed . the present ~appeal against the  Order-in-Original
N0.MP/227/AC/2017-18 Reb. Dated 07.04.2017 (hereinafter referred to as
‘impugned orders’) paséed by the Asst.Commissioner, Div-III, Central Excise
Bhavah,Ambawédi, Ahmedabad-1. (hereinafter referred to as ‘adjudicating

authority”).

2. The facts of the case are that the said appellants had filed a rebate
claim on 15.12.2016. Certain documents were not filled along with the claim
tﬁerefore appellant was issued a Query Memo bearing F.No. Ch-32/18-
4876/16-17-Reb, dated 23.12.2016 in this regard and it was requested to
submit the aforesaid documents. T.he appellants replied vide letter dated
12.01.2017 whereby they clarified that they have lost Original and Duplicate
Copies of ARE 1 and EP Copy of the Shipping Bill in their factory office; that
they have filed a pomplaint in the Police Station and enclosed the certificate
of losing the documents received from Police Inspector, GIDC Vatva Police
Station, Ahmedabad. A Show Cause Notice F.No. Ch—32/18-4876/16-17--
Reb, dated 07.02.2017 was issued to them for rejection of rebaté c:laim in
terms of Rule 18 of the Central Excise Rules, 2002 read with Notiﬁcétion No.
19/2004-CE (NT) dated 06.09.2004 and Section 11B of the Central Excise
Act, 1944, on the gi'ounds of time bar as the documents wére submitted on
31.03.2017 i.e. after one year from the date of export. The said SCN was
adjudicated vide OIIO No.MP/227/AC/2017-18 Reb. Dated 07.04.2017. The
Adjudicating authority rejeci_:ed the Rebate Claim for the reason cited above.

3. Being agg‘rieved with the impugned order, the appellant has filed the
present appeal on the ground that order passed by the adjudicating
authority is “Per-Se Arbitrary”. The Assistant Commissioner while passingi
the impugned order has not considered any submission made by the
appellants and has not considered the fact that the appellant has already
submitted the claim on 15.12.20216 and various queries which were raised
on the claim were satisfied by the appellant and the authority did not
considered the facts that the claim was filed along with the police complaint
for loss of original and duplicate copies ARE-I and EP copy of Shipping Bill.
Remaining all the documents was submitted including the Bank Reélization

submitted at the time of filling the claim on 15.12.2016.
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4. While rs;jecting the claim as time l?)éfred the‘,j'"date of submission of
Original and Duplicate Copies of,ARE-I and EP cq.gyg’of Shipping bill which
were submitted on 31.03.2017 was considered as date of filing the claim.The
adjudicating authority has not consider the fact that initially the rebate claim’
was filed on 15.12.2016 and after solving various queky the documents were
submitted on 31.03.2017, The appellant further adde'd that since the rebate
claim was not sanctioned within three months of the submitted therefore
they are- entitle for the intereét on the same. They have cited various

judgments in their favour.

. 1. Motherson Sumi Systems Ltd. reported in 2011 (22) STR 496
(Tri.Mum), ,

2. Fame Care Ltd. reported in 2014 (311) ELT 871 (G.0.I)

3. Reliance Communication Ltd. reported in 2008 (11) STR 258
(Tri.Mum), _ ‘

4. Dagger Forst Tools Ltd. Reported in 2011 (271) ELT 471(G.0O.L),

5, Shasun Pharmaceuticals Ltd. reported in 2013 (291) ELT 189

(Mad.), 4
6. Duraline India Pvt.Ltd. reported in 2009 (237) ELT 689 (Tri.Mum),
7. Arya Exports and Industries reported in 2005 (192) ELT 89 (Del.)

' Appellanté'a/so placed reliance on the Order-In-Appeal /\[6. AHM-
EXCUS-002-APP-097-16-17 dated 3.3.2017 issued by this
authority, in acse of M/s. Meghmani Organics Ltd. Wherein date of
filing rebate originally was held to be date of filing, not date of re-
submission of the claim once returned in terms of para 2.4 of

Chapter-9 of the CBEC Manual of Supplementary instructions.

5. Personal héaring in the case was granted on 12.10.2017 which was
attended by the representative of the appellant, Shri Shaktisinh Excise

officer, he reiterated the written submission and grounds of appeal.

6. I have carefully gone through the facts of the case on records,
grounds of appeal, put forth by the appellant. Looking to the facts of the

case, I proceed to decide the case on merits.
' \

7.  The appellant has filed the present appeal on the ground that thé
adjudicating authority rejected the rebate claim filed by the appellant on the
ground that they have filed the rebate claim on 31.03.2017 i.e after one
year. The adjudicating authority was in a view that rebate claim was
rejected under the provision of Notification No 004 CE(NT) dated
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06.09.2004 and CBEC central Excise Manual of Supplementary Instruction
2005 read with Section 11 B of the Central Excise Act, 1944.

8. I find that Appellant had filed a rebate claim on 15.12.2016. Further

query raised by the department on 23.12.2016 was complied on 12.01.2017.

The documents were submitted on 31.03.2017. However department on,

07.04.2017, rejected the claim in terms of Notification No 19/2004 CE(NT
dated 06.09.2004 and CBEC central Excise Manual of Supplementary
Instruction 2005 read with Section 11 B of the Central Excise Act, 1944. in
pursuance of Para 2.4 of Chapter 9 of the CBEC Central Excise Manual.

Therefore the issue to be decided is-:

(1) What should be the relevant date and whether the rebate claim was filed
within time limit?

To, decide the issue I hereby reproduce the relevant para of Section 11B
Central Excise Act, 1944,

Section 11B. Claim for refund of duty and interest, if any, paid on such duty -

“(1) Any person claiming refund of any duty of excise
and interest, if any, paid on such duty may make an
application for refund of such duty and interest, if any,
paid on such duty to the Assistant Commissioner of
Central Excise or Deputy Commissioner of ‘Central
Excise before the expiry of one year from the relevant
date in such form and manner as may be prescribed
and the application shall be accompanied by such
documentary or other evidence (including the
documents referred to in section 12A) as the applicant
may furnish to establish that the amount of duty of
excise and interest, if any, paid on such duty in relation
to which such refund is claimed was collected from, or
.paid by, him and the incidence of such duty and
‘interest, if any, paid on such duty had not been passed
on by him to any other person :

Explanation. - fFor the purposes of this section, -

(A) ‘"refund" includes rebate of duty of excise on
excisable goods exported out of India or on excisable
materials used in the manufacture of goods which are
exported out of India;

(B) 'relevant date" means, -

(a) in the case of goods exported out of India where
a refund of excise duty paid is available in respect of the
goods themselves or, as the case may be, the excisable
materials used in the manufacture of such goods, -

0 if the goods are exported by sea or
air, the date on which the ship or the
aircraft in which such goods are loaded,

leaves India” 7 2GR (370
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8.1 Therefore it is clear that one year will be cb:unted from the day on
which the g’ﬂoo’dsvare loaded in ‘the ship. In the preséiﬁt case the export date
is 28.12.2015 and the rebate claim was filed on 15.12.2016. It is clear that
the claim was filed within time limit. The queries wére raised for the want of.
documents. The documents which were initially submitted proves payment
of duty, export of goods and realization of sale proceeds, therefore the
documents which were not submitted were a procedural only; It is settle law
that if the claim is filed and the documents were submitted later on then the
relevant da’te will be counted on which they initially file the rebate claim. I

therefore allow the appeal with consequential relief.

9, 3dioal gRT Gof hrars 1diell @ ATeRT SWRRF alis & R ST 8
9. The appeals filed by the appellant stand disposed off in above terms.
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3w (3w - II)
CENTRAL TAX AHMEDABAD."
ATTESTED®
v
(K.H.Singhal)

Superintendent (Appeal)
Central Tax, Ahmedabad.

To -
M/s. Orjet Intermediates Pvt. Ltd.,
Plot No.C-1, B-130, Phase-II,

GIDC, Vatva, Ahmedabad-382445.

Copy To:-

1. The Chief Commissioner, Central TAX, Ahmedabad zone, Ahmedabad.

2. The Commissioner, Central Tax Ahmedabad-South, Ahmedabad.

3. The Dy./Assistant Commissioner, Division-1II, Central Tax
Ahmedabad-South. Ahmedabad.
. The Assistant Commlssmner(Systems), Central Tax Ahmedabad- South
Ahmedabad

(/{’Guard File.

6. P.A. File.
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